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Derived ADC Interim Basis
Dear Mr. Moose:
Your letter of March 12, 1998 to Mark Riesenfaid has been forwarded to this office for
. response. Apparently your letter was written in response to a letter dated March 10, 1997 from

Edward Stewart, Chief of Marin County Eavironmental Eealth Services in his capacity as the

Local Enforcement Ageacy (LEA) of the Cialifornia Integrated Waste Management Board to
Redwecod Landfill, Inc. RLI).

The exprzss inteat of Mr. Stewart's March 10th letter was to put RLI on notics that the
LEA has rescinded its permission for RLI to use sludge-derived alternative daily cover on an
interim basis pending RLI's appiication for revision of its solid waste facilities permit (SWEP).
The March 10th letter was not intended as a formal enforcement action. As such, the procedural
steps outlined in Public Resources Code §§ 4500045024 and California Code of Reguiations !
Title 14, Artcle 4, were not followed. The letter was intended to give RLI the apportunity to
voluntariiv comply with the LEA's directive. Because the letter was not an "enforcement

acdon", RLI is not entitied to a hearing panel under Public Resources Code § 44307 at this
time. Thus, the LEA cannot accede to your request for such a hearing.

) With regard to the other assertions in your lemer of March 12, 1998, this reply is
intended to serve as a general denial of each and every one. While the LEA does not intend

1o address every asserton contained in your March 12th letter, the main points of disagreement
are discussed below.

On page three of your letter you cite the commeat to Cal. Code Regs., Title 14, § 18304
. which states: "A violation of a standard that does not also constitute a violation of a permit and
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does not constitute an emergency hazard, pollution, or nuisance is not grounds for issuance of
a c=ase and desist order or an order to clean up and abate.” The next several pages are devoted
to mlammg why the use of sludge derived alternative daily cover (ADC) does not constitute.

cem e wa

a nuisance, hazard or emergency. Unformnately, you miss the pomt. The LEA does not need
to show the use of ADC constitutes a nuisance, hazard or emergency where the activity to be
c=ased is outside the scope of the existing SWFP, and thus, a violation of the permit.

While your letter tncs to obfuscate the 1ssue, the simple fact remains: RLI has no
CW"U' ga-der jv ijv cover -

. Absent pe.nmssmn from thc L:.-.A RII has no legal authonty to
continue using sludge derived ADC other than through the N-Viro method.

On page five (5) of your letter you appear to be arguing that the LEA has the authority
to grant RLI permission to use ADC outside the scope of their SWEP, but no authority to
rescind that permission. Clearly, such an argument is insupporiable, and you cite no authority
for it. Instead, you refer to a letter dated September 3, 1596 whersin the LEA granted RLI
approval to use sludge.—derived materials undl such time as the revised SWEXP js granted
(attached as your Exhibit B).

Your lett=r overlooked language in the second paragraph of that letter which clearly
states:

"W1th tb.. c..ssancn of :hs de'nonstmuon projest, cannnuai use of oxosolms ADC

W Howevc. as we have rese'uly dxscusscd you are
currently preparing an appiication to revise Redwood Landfill’'s SWF2, The
forthcoming permit

revision will incorporate the continued use of biosolids ADC as well as other
changes in operation that have

occurred at Redwood since the SWEP was issued last year (emphasis added). "

Your statement on page five that "a unilateral expectation, not communicated orally or
in writing to a party sesking a permit or entitlement, cannot be a condition or such a permit or
eatitlement” has no meaning in this context. The understanding that approval for use of sludge
derived ADC was only interim and that permit revision was immineat was communicated to RLI
both orally and in writing on numerous occasions by LEA staff. The September 3, 1996 letter

. evidences the LEA's beiief that as of that date RLI was "currently preparing an application to

revise Redwood Landfill’s SWFP." Furthermore, on October 22, 1996, Cynthia Barnard, a
Senior Environmental Eealth Specialist with the LEA sent RLI another letter explicitly stating:

"Successful completion of several alternative daily cover demonstration projects
requires that the permit be revised to accommodate the continued use of these
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products. Current use of these proéuc:s was approved pending permit revision

with the undersanding that the procsss for permit revision was immineat.”
(Exhibit 1)

These letters stand as written proof that both partes understood an applicaton for permit
revision was jmminent one and a half years ago. Any assertion by RLI to the contrary is beiied
by the written record.

The understanding that approval for use of sludge derived ADC was only interim and that
permit revision was imminent was also communicated to RLI orally by LEA staff, The content
of said discussions will be presented before the hearing panel, if ne=d be, once an enforcement
action is taken. Your suggestion that such an understanding was not in place is unsubstantiated,

Moreover, through its letter of September 3, 1996, the LEA did not grant RLI a permit
or entitiement to use sludge derived ADC; it granted RLI interim approval pending application
revision. Any financial investments made by RLI based on such interim approval were made
at its own risk. Nothing in the language of the September 3, 1996 letter guarantess that the use
of sludge derived ADC would ultimately be approved in the permit revision process.

Surprisingly, on page seven, you purport to teil the LEA what its own expectations were
at a point in time when you were not involved in the discussions. You further asser: that the
permit revision process has, in face, begun. These assertions ars completely insupportable. At
this point, the LEA is waiting for the submittal of an applicaton for permit revision. Thers is
currently no application for permit revision pending.

On January 9, 1598, RLI dicd submit an incomplete application to "modify” its SWZ2.
The LEA declined to accept the incomplete application, as is well within its rights under the law.
In its incomplets applicaton submittal, RLI represented that it would submit the balance of the
application package on March 1, 1998. (Exhibit 2). To date, the documents have never been
received. On March 23, 1998, the LEA sent a letter to Bob Bernicchi, RLI’s technical
consultant, inquiring as to when the application for revision would be submitted (Exhibit 3).

With regard to your many refersnces to the California Integrated Waste Management
Board’s (CTWMB) positive stance towards ADC materials, such references may be useful to the
extent that they reflect upon the likeiihood that use of sludge-derived ADC will be approved
once that activity is included in RLI's application for permit revision. However, CIWMB's
. conceptual approval of ADC as a product has no bearing on whether RLI currently has approval
to use sludge derived ADC.

You also stated in reference to environmental review under CEQA that Redwood has
submitted an enormous amount of material in connection with its proposed formal SWEP
revision. Again, let me remind you, there is no application for permit revision pending.
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In addition, once the applicaton for permit revision is submitted, the IEA will have
thirty (30) days to determine whether further environmental review is necsssary. The LEA

makes no representation at this time to what extent environmental review is necessary. That RLI

recsived a categorical exemption for its demonstration project using sludge derived ADC has no
bearing on the scope of environmental review during the permit revision process. Nor does the
Laurel Heights II case you cited even purport to address this issue.

Moreover, while Redwood may have believed that the demonstration project in 1996 was
exempt from CEQA, it cerminly did not believe that the activines of air drying sludge and use
of sludge derived ADC were exempt from CEQA review entirely. Any assertion to the contrary
is beiied by a series of correspondence betwesn RLI and the LEA. In a letter to RLI's site
manager, Doug Diemer, dated January 22, 1997, the LEA states:

"RLI, as the applicant is sesking to amend the Solid Waste Facility Parmit
(SWEFP) to incorporate new sludge management operations, and to recognize the
suspexnsion of the alkaiine stabilization process, the on-site composting operation,
leasehold changes and changes to the leachate collecdon and removal system. It
was det=mined by CDA staff that environmental review is both appropriate and
essential for the proposed changes.” (Exhibit 4)

The letter also requested that RLI resubmit an accurate project description which
completely desczibes all the existing and proposed changes to the project. Thus far, RLI has
failed to do so.

On February 7, 1997, RLI seat a letter to Ed Stewart. In the last paragraph of the first
page of the letter, RLI explicitly acknowledges:

"Redwood has submitted information to your office regarding the proposed
alternatve sludge processing methodologiss and site operational and use changes
(December 10, 1996). The proposed changes were discussed during a meeting
with Marin County Planning, the Department of Environmental Health Services
(DEHS), and the State of California Integrated Waste Management Board
(CTWMB) (January 8, 1997). Based on the opinions of the Marin County
Planning Deparunent and the DEHS, some of the proposed operational practices,
processing methods, or site use changes represent significant enough change to
warrant additional documentation, pesr review and formal eavironmental review.”

(Exhibit 5)

On page two of its February 7th letter, RLI makes the representation that "Redwood is
prepared to convert its December, 1996 application for modification to its Solid Waste Facilities
Permit to an application for a permit revision, in order to sesk appropriate agency and public
review (including approprate CEQA review) and approval of its proposed changes to the
SWFER."
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Finally, in a letter from Deborah Bialosky, Deputy County Counsel, to Doug Diemer
dated March 14, 1997, this office made it pexfectly clear that all of the sludge processing and
sludge derived ADC activities described by RILI in its letter of February 7, 1997 were subject
to eavironmeutal review. (Exhibit 6)

In summary, let me reitezate: RLI never had a legal entitlement to use any siudge-
derived ADC, except for sludge processed through the alkaline stabilization (N-Viro)
method. TUpon receipt of Mr. Stewart’s letter of March 10, 1998, RLI has no interim
permission to continue using siudge-derived ADC. RII must discontinue use until the
process for permit revision has been completed and a revised SWXP issued. Any continned
use of sludge-derived ADC will trigger an enforcement action by the LEA.

Finally, in an attempt to reach a reasonable resolution to the issues discussed above, the
Local Enforcement Agency agress to attend a mesting as reguested in your voice mail message
to me last wesk. We request that you contact our office within two weeks of receipt of this
letter to schedule a mes=ting date and tme.

Very Y yours,

Iy B

PATRICX X. FAULKNER
COUNTY COUNSEL
DA3R/b
Aftachments
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cc. (w/o attachments)
Douglas G. Sobey, RLI
Duane Woods, RLI
Dougias Diemer, RLI
Alan Fredman, RWQCB
Reinhard Hohlwein, CTWMB
Elliot Block, CTWMB '
Carol Allea, BAAQMD
Robert Kwong, BAAQMD
Harry J. Moore, BOS
Annetts Rose, BOS
John Kress, BOS
Harold C. Brown, Jr., BOS
Steven Kinsey, BOS
Rod Wood, City of Novato
Carol Dillon-Kauson
Mike DiGiorgio
Cynthia Murphy
Pat Eklund
Jim Henderson
Barbara Salzman, Marin Audubon Society
Susan Stomp, Marin Audubon Society
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